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Sample Letter Application to the Ontario Securities Commission

[Date]

BY FACSIMILE (416) 593-8177 AND MAIL:   
The Director, Take-over/Issuer Bids, Mergers & Acquisitions

c/o Admin./Doc. Management

Ontario Securities Commission

Suite 1900, Box 55

20 Queen Street West

Toronto, Ontario M5H 3S8

INTRODUCTION 

This is an application (the “Application”) by [ABC Company] (“ABC”) to the Director of the Ontario Securities Commission (the “OSC”) for an exemption from the requirement in section 5.5 (the “Formal Valuation Requirement”) in OSC Rule 61-501 (“Rule 61-501"), based upon ABC’s ability to rely upon an exemption (a “CDNX Valuation Exemption”) from the formal valuation requirement in the Canadian Venture Exchange Inc. (“CDNX”) Policy 5.9 - Insider Bids, Issuer Bids, Going Private Transactions and Related Party Transactions (“CDNX Policy 5.9”).

[Instruction: If ABC believes that confidential treatment of all or any part of the Application is necessary, please include the following statement.] ABC is requesting confidential treatment of the Application because __________________. Instruction: Please provide reasons for the confidential treatment.  For example, ABC may want to keep the Application confidential until relief is granted by the OSC and the company is in a position to publicly disclose the proposed transaction.]

SUMMARY

[Instruction: Describe ABC, the other parties to the transaction in respect of which exemptive relief is being sought and the transaction.

[Instruction: Include the following sentence, modified as applicable.]   ABC is/is not a reporting issuer in Quebec.

[Instruction: If you have discussed the transaction or the Application with any OSC staff member or CDNX staff member, please identify the people you spoke to.  This will assist OSC staff in processing your application.]

BASIS OF THE APPLICATION

ABC is requesting an exemption from the Formal Valuation Requirement, based upon ABC’s ability to rely upon the following CDNX Valuation Exemption [Instruction: Please check the box beside the applicable exemption.  Defined terms have the meaning given to them in CDNX Policy 5.9:

1.
Related Party Transaction in connection with a Qualifying Transaction by a CPC, Change of Business, Reviewable Acquisition, Reviewable Disposition, or Reverse Take-Over or such other transaction deemed to be a Reverse Take-Over by CDNX notwithstanding that the transaction may not be a reverse take-over for accounting purposes:
· Subsection 4.1(a) of CDNX Policy 5.9:  the fair market value of the assets, business or securities is "indeterminate" with reference to the criteria described in section 4.5 of CDNX Policy 5.9; or

· Subsection 4.1(b) of CDNX Policy 5.9:  the transaction constitutes the acquisition or disposition of an oil and gas property in North America and the Issuer has obtained an independent engineering or geological report, which provides a value of proved and probable reserves based on constant dollar pricing presented at discount rates of 10%, 15% and 20%, with probable reserves discounted a further 50%;  or

· Subsection 4.1(c) of CDNX Policy 5.9:  the transaction constitutes the acquisition or disposition of a mineral resource property and the Issuer has obtained a Feasibility Study based on proven and probable reserves that demonstrates a minimum three year mine life; 

or

· Subsection 4.1(d) of CDNX Policy 5.9:  the transaction constitutes an acquisition by either a CPC or an Issuer that does not meet Tier 2 Tier Maintenance Requirements such that the Issuer could be designated Inactive, and the consideration to be paid consists solely of equity securities of the Issuer and the Issuer is conducting a concurrent financing constituting the issuance of equity securities provided that:

(i) the product obtained by multiplying the gross proceeds of the financing by the inverted fractional interest that the concurrent financing subscribers will own of the Issuer, less net tangible assets of the Issuer, is equal to or greater than the total of the deemed value of the securities being issued for the assets, business or securities to be acquired;
(ii) Unrelated Investors purchase equity securities in the concurrent financing representing 20% or more of the total issued and outstanding equity securities of the Issuer after giving effect to both the concurrent financing and the transaction; and

(iii) Unrelated Investors contribute at least 2/3 of the aggregate proceeds of the concurrent financing.  
2.
Private Placement which is a Related Party Transaction:

· Subsection 4.2(a) of CDNX Policy 5.9:  where the fair market value of the Issuer’s securities is “indeterminate” with reference to the criteria described in section 4.5 of CDNX Policy 5.9; or

· Subsection 4.2(b) of CDNX Policy 5.9:  where:
(i) a liquid market (as defined in paragraph 1.3(1)(a) of OSC Rule 61-501) does not exist for the securities of the Issuer at the time the transaction is agreed to;

(ii) CDNX’s normal pricing policies will be applied in fixing the price of the equity securities purchased on the Private Placement;
(iii) Unrelated Investors contribute at least 2/3 of the aggregate proceeds of the Private Placement; and

(iv) the pro rata share of the total issued and outstanding equity securities of the Issuer owned by any Related Party of the Issuer will not increase after giving effect to the Private Placement. 
OTHER MATTERS
[Instruction: If the proposed transaction will constitute a material change in ABC’s affairs, include the following sentence.]  The proposed transaction will constitute a material change in ABC’s affairs and, accordingly, ABC [has filed/intends to file] a material change report that: (i) includes the information prescribed by subsection 5.2(1) of Rule 61-501; and (ii) discloses the facts supporting reliance upon the discretionary exemption from the Formal Valuation Requirement sought by ABC and any other exemption from Rule 61-501 that ABC is relying upon or seeking to obtain. [Instruction: Attach the material change report (if already filed) or a draft material change report (if no report has been filed yet and the draft is ready when the Application is made).]
[Instruction: If the proposed transaction will constitute a material change in ABC’s affairs, include the following sentence if ABC expects the transaction to close less than 21 days after the material change report is filed.]  The proposed transaction is expected to close less than 21 days after ABC [filed/expects to file] a material change report in respect of the transaction.  Accordingly, the news release and material change report [explained/will explain] why the shorter period is reasonable in the circumstances. [Reference: s. 5.2(2) of Rule 61-501.]

[Instruction: If the proposed transaction will not constitute a material change in ABC’s affairs include the following statement.]  The proposed transaction will not constitute a material change in ABC’s affairs.

[Instruction: If a meeting of ABC’s shareholders will be held to approve the transaction, include the following sentence.] The information circular for the proposed meeting of ABC’s shareholders to consider the transaction: 

(i)
[includes/will include] the information prescribed by subsection 5.4(2) of Rule 61-501; and

(ii)
[discloses/will disclose] the facts supporting reliance upon the discretionary exemption from the Formal Valuation Requirement that ABC has applied for and any other exemption from Rule 61-501 that ABC is relying upon or seeking to obtain. 

[Instruction: Attach the appropriate excepts from the draft information circular, if available at the time the Application is made.]

We enclose for your consideration a draft form of decision document.  Please note that a copy of this Application is also being provided to CDNX pursuant to section 4.7 of CDNX Policy 5.9.  

ABC also requests that the Director waive any fees associated with this Application.

Please contact [insert name of contact] at [phone number] if you have any questions regarding the Application.

Yours truly,

[ABC Company]

IN THE MATTER OF ONTARIO SECURITIES COMMISSION 

RULE 61-501

AND

IN THE MATTER OF ABC COMPANY

Rule 61-501

(section 9.1)

UPON the application (the "Application") of ABC Company (the "Applicant") to the Director for a decision pursuant to section 9.1 of Ontario Securities Commission Rule 61-501 (“Rule 61-501") that, in connection with the [brief description of transaction](the “Transaction”), the Applicant be exempt from the requirement in section 5.5 of Rule 61-501 to obtain a formal valuation for the Transaction (the “Valuation Requirement”);

AND UPON considering the Application and the recommendation of staff of the Commission;

AND UPON the Applicant having represented to the Director as follows:

1. The Applicant is governed by the Business Corporations Act (insert jurisdiction) and is a reporting issuer in the Province(s) of [insert province(s)].  The Applicant is not on the list of defaulting reporting reporting issuers maintained pursuant to the Securities Act (Ontario).

2. The Applicant’s authorized capital consists of [insert number and type of authorized shares].   As at [current date] [number of outstanding shares] are issued and outstanding.

3. The [identify class of shares] of the Applicant are listed and posted for trading on the Canadian Venture Exchange Inc. (“CDNX”) [and any other stock exchange].

4. [Brief description of the transaction.]

5. The Applicant intends to rely on an exemption from the formal valuation requirement in CDNX Policy 5.9 - Insider Bids, Issuer Bids, Going Private Transactions and Related Party Transactions (a “CDNX Valuation Exemption”). [Instruction:  Describe the exemption from CDNX Policy 5.9 that the Applicant intends to rely on.]
6. The Applicant is requesting an exemption from the Formal Valuation Requirement, based upon the Applicant’s ability to rely on a CDNX Valuation Exemption.

AND UPON the Director being satisfied that to do so would not be prejudicial to the public interest;

IT IS DECIDED pursuant to section 9.1 of Rule 61-501 that, in connection with the Transaction, the Applicant shall be exempt from the Valuation Requirement, provided that:

a) a bulletin has been issued by CDNX evidencing approval of the Transaction; and

b) the Applicant complies with the other applicable provisions of Rule 61-501. 
IT IS FURTHER DECIDED pursuant to subsection 59(2) of Schedule I to the Regulation that the Applicant is exempt from the requirement under the Act to pay a fee in connection with the making of this Application.

DATED this        day of         , 2001.

